discourage pursuit  of  a  high  standard  of   care
because  regardless  of what  the   operator  did   to
insure   safety,   a  negligence   finding would
automatically  result.     We   therefore   approve
the   judge's   finding  of  no  negligence.

The   facts   in  the   instant   case   support  the   Solicitor's
assertion   that  this  case   involves  a  well-trained   foreman
with  a  reputation  as  a  very  safety   conscious  miner  who
unexpectedly  endangered himself without   jeopardizing   any
member of  his mining crew.     As  the  Solicitor  points  out,
reference  to  the photograph in  the  investigation  report
reveals  that the  electrician who came  onto the   scene   just
prior  to  the   fatal  accident was well  back   from  the   danger
zone   in  his  position  behind  the  roof  bolting  machine.
According   to  the   Solicitor,   the electrician  was   in   that
location  because  the  foreman  told  him  to   stay  back   there
because  the  roof was bad.

In  light  of  the  foregoing,   I  accept   the   Solicitor's
position   that  this  case  is  governed  by Nacco.      In   Nacco   I
assessed  a   $500  penalty which  was  approved  by  the   Commission,
That penalty  amount which is  the recommended  settlement
here,   also  comports with the other   statutory  criteria.     The
recommended  settlement  is therefore,   approved.

ORDER

The operator is ORDERED to pay $500 within 30 days from
the date of this decision.

Paul  Merlin

Chief  Administrative   Law  Judge
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